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r 3@Graaf i 4Rat1 a T vi Ta
Name & Address of the Appellant & Respondent

Mis. Hindustan Pe.troleum Corporation Limited

al anf sa 3r@la 3mar a arias srra mar & at as gr 3ms uf zqenferf fa
alg Tg ea 3rf@rat at ar@ta m gt eru3m4a wgam r4at &1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building.
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section ( 1) of Section-35 ibid :

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'Blm '{-Jx¢1x cpf~lffUT 3IBfG'l :
Revision application to Government of India :
(1) ah€ta sari grcn tf@,fz, 1994 cJfr tlRf 3RJTRf ~ ~ ~ BfliC1T cfi ~~ B
q@tar err cpl" \JCT-t!Rf cfi >l"~~ cfi 3@T@ Tffia=rOT ~ .3icR "fffmr , -i:rffif fficnR ,
fcffi'r +iacu, zGa f@ta, ta)ft ifs, taa ha aa, i mi, { fecal : 110001 at

J() cJfr ufAI ~ I

(ii) afe ra cJfr 6TGi # mmsra wR rR alar fa#at -~0-sllll-< m 3F[[ cbl-!'1£11~
u fa4 agrm a aw naerrma a ura ; mf i, at fa#t arr ur rvsr i

'cfIB cffi fcRfl° er I'<~ I~ B m fcnm '<-I 0-sll II'< if "ITT lffiYf 6 uRaa # hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during, the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(xsr) ~ cfi mITT fcnm ~ m ~ B f.141fact lffiYf LR m lffiYf cfi Rlf.iJ.11°1 B~~
a4 LR '3 i:ll I c;.-i ? cfi ~ cfi ~ B \JIT '+fffif cfi mITT fcrw ~ m ~ B f.i l!T fa a
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported v---­
country or territory outside India.
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() uf zre hr ·la f; R@ ma a as (urea zu er ) Rafa fhu TI
,m,r "ITTI

( c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

ti" ~ '3c.'lllcF1 cB1" '3c.'lllC:'1 ~ cfi~ cfi fui:! \SJT ~ ~ l=fRl cB1" ~ ~ JR
~ ~ \SJT ~ t1m ~ ~ cfi :Fil"~ ~, ~ cfi &Rf -crrfu, cTT ~ LR m
Gfcf if fcITTr~ (rf.2) 1998 tITTT 109 ~ ~ ~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
Lnder the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3~1t;.-J ~ (3NlcYr) Alll-Jlqe>1"1, 2001 * ~ 9 * 3ffiTm fc!Afcft:t ,qa viz,
~-s if err ~ if, ~~ * mTI ~ Wtci~ "ff "ffR .:im * ~ ~-~ ~
r4ta 3mat t at-at 4Rzji a rt fr 3m2a« 4u um aRgl Gr# Tr gr g. cBT
:!{..cll~ft~ * 3Wm tITTT 35-~ B frr'c"lffic, tifl" * :f1c1A a rq are; €)I--6 arcar #1 1,,-ffr
ft et# aRegI

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, u11der
r.Jlajor Head of Account.
(2) Rf4 3m7dzare; ugj icaraa vaa u] za saa m cfr ~[f 200/-
-c#lx=r :f1c1A at urg 3hi viam v ala a unr st m 1 ooo; - ~ -c#lx=r :f1c1A cM
ngI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zca, tu 8grzrca vi hara 3r4#tu mqf@raw # mTI 3NlcYf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

1) a€a 3azrca arf@efzm, 1944 c#r tITTT 35- uo#f/35-~ * 3Wffi :­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cft1~Rsla qRmc; 2 (1) cl? B ~ ~ *m qfJ- 3NlcYr, ~ * ~ B xfti:lT
zcn, b€ta sqra zycen gi hara ar41Rt1 =nu@rszwr (fee) l ufa &Ra 41f8at,
3-lsl-iciliillci B 3i1-2o, qea zaa la, nut Tr, 31<lard-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) abov~.

(2) ~ 0~1c;.-i ~ (3NlcYr) Alll-ilqe>11, 2001 c#r tITTT 6 * 3ffiTm rn ~:C!-3 B frrmft=r
fa; Gr4r 37fl#tu -nznf@raw 6t n{ arg a f@as ra ft zrg am2gt a6t "ifR -~ ~
ui qr zyca l ir, an #t l=fflT 3ITT cflmlT -rrm ~ ~ 5 cYlW m~ q?1=j % cffii
~ 1ooo / - -c#lx=r ~ 5T1fr I ui Ia zyca t in, ants at l=fflT 3ITT cflmlT -rrm. ~
~ 5 cYlW m 50 cYlW den 5T cTT ~ 5000 / - -c#lx=r ~ 5T1fr I "Gi5T ~~ c#r l=ffll,
6lJNf c#r l=fflT 3ITT WITTlT ·TIT ifn q; so Gara Uaa unat ?k azi u; 10ooo/- -c#lx=r
3turf atft1 a# xit51llcb xRrix-c.1-<1 cB' ma a1fa #a gue # a ~~ c#r ~ I "ll6
gr# U Pen7a # fa4t =rf@a ala?a fil'5f * ~ c#r~ cBT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 2001 and shall be accompan~e~@ 1!)1.§ <ff?.
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and RfJ~moo/~~\;·'~~◊~
where amount of duty / penalty / demand / refund 1s upto 5 Lac, 5 Lac to 50 Lac and a q_>te.5.~ •-_,.. ::-
respectively in the form of crossed bank draft in favour of Asstt. Registar of a b a'fitc /bf qny;.i:$- ','. '.,fa > • w:.,; . ..t,, '3 E;«v6

±is4. ·%. 2r
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zuf z arr2gr i a{ pa sm#vii ar rm star & it vats p ail a fg #r r gar svgai
cM "fl fcnm urn a1Reg ga a ztl gg f fcp @ffl ~ <l1TTT "fl ffi cf> fc;rq !!mR~ ~
am7ruff@raw at a 3rat a a4taa at vs 3ma fa urar at

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllllC'lll ~~1970 7:Tl2.11' mnimf cB1" 314gf--1 a iafa fefR fag 3r4Gr
5a 3ma u pa 3rt zqenfenf fufu qf@alt a 3mar # u@)a at a 4Ra u
xti.6.50 fyfl' cfJf r1tu zyc fea mr staraf I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za ail iif@r mii a,t fir ah ar Pu#i #t 3rR 'lft ant 3affa fhut mar ?
Rt it zyc, tr Una zrca vi hara 3r4l#ta nnf@raw (arufRef@) Rll11, 1982 ~

RRea I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) am eras, sc4tr3eur area vi hara 3rd4a uf@raswr (a@lah ,fa 3rhif hma+ii
kc4hr 3euT ea 3#f@I#, &&yy Rt en 39 h 3iaia fafrzr(in-) 3f@1fez1a2y(2sty #r
isczme) feiin: e.e.289 51Rt fa#tr 3if@/f7I, &&&y fr at3 ksirGara at aft era[&
ne,far 4r a{ qa-fr sram aa 3reat. 6j'Q@ fcn' ~ '4m m- 3iaia sun R5a#
3r4f@a 2er if@zailssu 3rf@aat
he4tr 5euz QreaviPara h 3-RfilTc'f" a:rm fcn'-q arr areasiiear gnfaa

(i) '4m 11 tr m- 3-RfilTc'f~m
(ii) rd sa R r ae na '{ITT!

(mil) rz smn feamrah a fr 6 m- 3-RfilTc'f tlfm

_, 3TTilT 'gfQ@~ fcn ~ 'URT mTanafa#tr (i. 2) 3f@1f271a, 2014m 3,T{J=:J.Tqa fa413r414zr qf@rant

mg faarrftrzrrc 31ff ca 3rd atarr&fzit
,Q- For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zr3ner ah ,fagr4tnf@raur hmar szi arr 3rzrar rnzau faarfa za an fns ar res5
m 10% 0p1arcu3itsihuevs fc!cl 1Ra ~ C7Gf -e:us m 10% 071arru#6 srfl
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute.a r___
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

F.NO.V2(27)1/AHD-111/17-18

This order arises out· of an appeal filed by MIs. Hindustan Petroleum

Corporation Limited, Survey No. 124/1, N.H. 08, Near S.P.Ring Road, Nana

Chiloda, District Gandhinagar, Gujarat (in short 'appellant') against Order-in­

Original No. 41/DIGNRNVHB/2016-17 dated 17.03.2017 (in short 'impugned order)

passed by the then Assistant Commissioner, Central Excise Division, Ahmedabad-

111 Commissionerate (in short 'adjudicating authority').

2. Briefly stated a periodical show cause notices dated 23.09.2016 was

issued to the appellant for the period January-2016 to June-2016 alleging wrong

availment of Cenvat credit of :
[a] Rs. 6,31,593/- on outward transportation of compressed natural gas [CNG]
filled into "high pressure gas- cylinders" which were mounted LCV and sent from
mother station to daughter stations; and
[b] Rs. 3,69,794/- in respect of service utilized for operation and maintenance of
CNG Hydraulic Compressor sets, installed at various CNG stations/daughter
stations

and its recovery alongwith interest under Rule 14 of the Cenvat Credit Rules, 2004

read with Section 11A(1) of the Central Excise Act, 1944; imposition of penalty

under Rule 15(1)ibid. This SCN was adjudicated by the adjudicating authority vide

impugned order wherein said demand was confirmed alongwith interest and

imposition of penalty.

0

3. Aggrieved with the impugned order, the appellant has filed the present
appeal wherein, interalia, stated that:

► when CNG is sold from Daughter station, the place of removal is
Daughter station and place reliance on the definition of 'place of 0
removal' as provided in Section 4 of the Central Excise Act, 1944.

► operation and maintenance services have been used for CNG
hydraulic compressors installed at daughter stations;► · inclusive part of the definition of input service specifically includes
the outward transportation service and operation and maintenance
services upto the place of removal;► that since CNG is sold from daughter station, the place of removal is
daughter station;► In case of depot sales of goods, the credit of service tax paid on the
transportation of goods up to such depot would be eligible,
irrespective of the facts, whether the goods were chargeable to
excise duty at specific rate or ad valorem on the basis of valuation
under section 4A of the CEA, 1944.► the Larger Bench of the Tribunal in the case of ABB Ltd Vs. CCE,
Banglore reported in 2009(15)STR-23(Tri.LB) has held that the
services availed by a manufacturer for outward transportation o aa8a.
final products from the place of removal should be treated as in u2}y """
service in terms of Rule 2(@)(ii) of CCR,2001 thereby enabling he:j $j@#6; ?u

@ s- dbs %"A4""o + s"•
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0

manufacturer to take credit of the service tax paid on the value of
such services;

> the clarification issued by the Board vide circular no. 875/13/200/­
- CX dated 16.10.2008, is in respect of denying credit in respect of
inputs/capital goods received at daughter station;► as service tax credit has been utilized correctly there is no case for
interest► some activity of compression is taking place at Daughter station and
hence it is also to be treated as 'place of removal' and accordingly
the eligibility for Cenvat credit on the service tax paid on the subject
two services is not questionable and penalty is not applicable.

4. Personal hearing in the matter was held on 16.11.2017. Shri Viraj K.

Chauhan, Accounts Officer, and Shri Abhinav Kasliwal, Operation Officer,

appeared on behalf of the appellant and reiterated the. arguments made in the

grounds of appeal.

5. 1 have gone through the appeal memorandum, submission made at the

time of personal hearing and evidences available on records. The main issues to

be decided is [a] whether the CENVAT Credit can be availed on outward

transportation of CNG from mother station to daughter station; and [b] whether

CENVAT credit can be availed in respect of operation and maintenance of CNG

Hydraulic Compressor sets installed at various CNG stations/daughter stations.

6. Prima facie, I find that the issue revolves around CENVAT credit on

input services, which is defined in Rule 2(l) of the CENVAT Credit Rules, 2004, is

reproduced below for the sake of ease:

[(I) "input service" means any service, ­
(i) used by a provider of{output service] for providing an output service;

0
(I)

or
used by a manufacturer, whether directly or indirectly, in Qr in relation
to the manufacture-of final products and clearance of finalproducts
upto the place of removal,

and includes services used in relation to modernisation, renovation or repairs
of a factory, .premises ofprovider of output service or an office relating to such
factory or premises, advertisement or sales promotion, market research,
storage upto the place of removal, procurement of inputs, accounting,
auditing, financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, security, business
exhibition, legal services, inward transportation of inputs or capital goods and
outward transportation upto the place of removal; f]
[ut exotudes),- %
[(A) ..
(B) ..
(C) ..
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As such, the "Place of removal" is defined in Rule 2(qa) of the CENVAT
Credit Rules, 2004 which is also reproduced below for the sake of ease:

[(qa) "place of removal" means-
(i) a factory or any other place or premises ofproduction or manufacture

of the excisable goods; ·
(ii) a warehouse or any other place or premises wherein the excisable

goods have been permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or

premises from where the excisable goods are to be sold after their
clearance from the factory,

from where such goods are removed;]

6.1 First, let me examine the dispute in respect of availment of CENVAT credit

on outward transportation. A conjunctive reading of the definitions of 'input

service' and 'place of removal' clearly shows that CENVAT credit on outward

transportation is available upto the place of removal i.e. in this case upto mother

station where compressors are installed which convert Natural Gas into

Compressed Natural Gas [CNG]. The appellant being manufacturer, CENVAT

credit in respect of outward transportation would be available upto the place of

removal. Thus, CENVAT credit availed in respect of outward transportation of CNG

filled in high pressure gas cylinders, from mother station to daughter station would

not be available in this case since it is outward transportation and beyond the place

of removal.

0

0

The appellant has relied upon the case of MIs. ABB Ltd. Vs. CCE&ST,

Banglore reported in 2009 (15) STR-23(Tri. LB) the Tribunal has held that

CENVAT Credit in respect of the outward transportation of goods to customer's

premises is an activity relating to business and credit of service tax thereon would

be admissible as per Rules 2(l) and 3 of CENVAT Credit Rules, 2004. However,

department filed an appeal before the Hon'ble High Court of Karnataka, who vide

its order dated 23.3.2011 [reported at 2011(23) STR 97], held that:

• the finding recorded by the CESTAT that the phrase and expression
'activities relating to business' admittedly covers transportation upto the
customer's place was entirely unnecessary;

• vide notification No. 10/2008-C.E. (N.T.), dated 1-3-2008, the words
'clearance of final products upto the place of removal' were substituted in
the place of the words 'clearance of final products from the place of
removal'. The intention of the legislature is thus manifest. Till such
amendment, the words 'clearance from the place of removal' included
transportation charges from the place of removal till it reached the
destination, namely the customer;

• the interpretation placed by the Tribunal on the words 'activities relating to
business' as including clearance of final products 'from the place of removal'
which occurred already in the first part of Rule 2(1)(ii)) prior to 1-4-2008, runs
counter to the language employed in the second part of the definition of
'input service' and is to that extent contrary to the legislative intention and
therefore, the said finding is unsustainable in law; .

• the interpretation placed by us on the words 'clearance of final productsfr9maj";}i4
the place of removal' and the subsequent amendment by notification. i~_b:- ·,·,/\._

l I . '-' .• •·. . ', '.\ ,-. ", ~

.
:' ... 1_.~½-~-~_-,. \ ~
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10/2008-C.E. (N.T.), dated.1-3-2008 substituting the word 'from' in the said
phrase in place of 'upto' makes it clear that transportation charges were
included in the phrase 'clearance from the place of removal' upto the date of
the said substitution and it cannot be included within the phrase 'activities
relating- to business'.

• we further make it clear that this interpretation is valid till 1-4-2008.

Hence, it is clear that post 1.4.2008, CENVAT credit in respect of outward

transportation is admissible only upto the place of removal. I find that since in the

case under consideration, the CENVAT credit was availed beyond the place of

removal, the credit is not admissible.

0

6.2 As regards admissibility of Cenvat credit of operation and maintenance of

CNG Hydraulic Compressor sets installed at various CNG stations/daughter

stations, I find that a manufacturer can avail CENVAT Credit in respect of input

services when it is used directly or indirectly, in or in relation to the manufacture of

final product and clearance of final products upto the place of removal. The

aopellant has also contested that compression takes place even in daughter

stations which means daughter stations cannot be treated simply as dispensing

stations as it is located beyond the place of removal. Had this been the case, the
. .

aopellant would surely have discharged duty at the daughter stations subsequent

to taking registration of the daughter stations. Nothing has been provided by the

aopellant to prove that the daughter stations are registered under Section 6 of the

Central Excise Act, 1944. Even otherwise, on going through the function of the

hydraulic compressors - said to be installed at daughter stations, it is evident that

the function is different from what happens at the mother stations, where actual

manufacturing takes place. This would ideally make no difference since the input

service is in respect of an equipment installed beyond the place of removal, which

since no registration has been taken is not a part of manufacturing activity. Hence,

Q· this plea of the appellant is also not tenable.

· 6.3 As regards the plea of the appellant regarding applicability of

Circular No. 875/13/2008-CX, dated 16.10.2008, I find that the circular talks about

availment of CENVAT Credit in respect of only those inputs/capital goods, which

are used in the registered premises, where actual manufacturing takes place and

not on capital goods/inputs at daughter station. This spells out the spirit of the

Government. · The circular clearly states that registration is to be given only in

respect of those premises where CNG is actually manufactured i.e. where

compressor is installed to convert Natural Gas into CNG. As stated by the

appellant and going by the function of hydraulic compressor installed at the

daughter station, it is evident that there is no conversion of Natural Gas into CNG

at the said stations. Precisely, it is for this reason, no registration would have been
respecl operation and

: %JG > Z,--

.­0 .,

Hence, the argument that CENVAT credit intaken.
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maintenance of CNG Hydraulic Compressor sets installed at various CNG

stations/daughter stations is available, is not legally tenable.

7. In view of the above discussion and findings, I reject the appeal filed by

the appellant and uphold the impugned order.

The appeal filed by the appellant stands disposed of in above terms. /lyv_
0 --­
(3m ~fcli"{)

~ cfR" 3-Wfffi (.3Nl"Rf)

••%%%%
Superintendent(Appeals)
Central Tax, Ahmedabad.

0

BY SPEED POST TO:

M/s. Hindustan Petroleum Corporation Limited,
Survey No. 124/1, N.H. 08, Near S.P.Ring Road,
Nana Chiloda, District Gandhinagar, Gujarat.

Copy to:-

1. The Chief Commissioner, Central GST, Ahmedabad Zone, Ahmedabad._ eoh
2. The Pdaalpad Commissioner, Central GST, araaedabad2taiiba.-bl2CR >9
3. The Deputy/Assistant Commissioner, Central GST, Gandhinagar Division..
klarelalaelslteth.

4. The Asstt. Commissioner(System), Central GST HQ, Gandhinagar.
(for uploading OIA on website)

5. Guard File./P.A.
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